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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
Honoradble Janes X, Evosts
Piatries Attorney
Belton, Texas
Doar Eirt Opinilen Ko, 0-46468
Ret Apticle 5%, | Codlde of
Texas, d0es 0ot spply to fra-
teruli t soelutica,
Your request for op b yeivelHand care=

fully conofdered by this &epaptms ¥e quote frdg/your re-
quest as follows: -

"I am requesting - atrugiion of
several statutes ofr vi 6t dealing with
fraterana) 1ire & pries opereting in

Texas,

*The 8)ivon! £ of tae
State of T¢ jal place of
business fz ¥aj was insorporate
ed and opeate . w{th Chapter 8

of Title 78 3vised Givil Statutes
ard i . tiole Ro. LA of its
stituvion and\by-dawé {ia foree feor about
ars), tho attorney, who is one of the
ining the tltic, proparing all
transacting the loan feor the
onafit of the Pupreme Lodge with the bLorrewer,
oefved 8 Lee /6f 1.5% of the amount of the

ot valld in the opinion of the ettor-
ney, or if the bdorrower decliems not te ¢lose
the loan, even aftor the Sitle is examiped and
all loan peapers propared, the attorney doos

aot receive any remunsration for hile serviceas,

*QUESTION)

®), Does the payment of the 1,5% out of
the first year's soorued interest on the indi-
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vidual loans violate the provisions of Art,
4937 of 1925 Civil 8Statutes of Texms? whiech
provides:

*“Yivery provision of the laws of the
socl:-ty for payment by members of suoh soolety,
iz whatever forg mads, shall distinotly state
the purpcas of the same and the proportion
thereof whioh may be used for expenses.

“No part of the money COLLECTED for more
tuary or dlsabdility purposes or the NET soore-
tions of either or any of said funds shall be
useld for expenses,'

*2+ Doess the payment $o the attorney,
who is an officer of such ¢rganisation, of the
1,5% out of the Tirst year's acorued interest
on the individual loan violate the provisions
of Artiolo 577 of the 1925 Texes Pensl Code?

L N

We are deolining to answer your first gquestion de~
oause the same 18 a olvil matter not sonnseted with any orim-
inal prosecution, and under Article 4399 of the Revised Civil
- Btatutes of Texas not a matter wpon which we could legally
advise you. 3Bssides, we Dave not been furnished with a sepy
of said Artiole LA of said constitutien, A request for oping
ion wpon your first gqusastion would oome properly frea the
Bosrd of Insurance Commissioners of Texas, Hewevar, your
second question is a matter upon which we oan and should
ifgallg advise you under the provisions of sald Article 499,

2 ] L ] &*

Ayticle 577, Vernon's Annotated Texss Penal Code,
realds as followst

"N, director or officer of any insursnoe
ocmpany transacting business in thls Btate,
or orgenized ander the laws of this State,
shall rsceive any money or valuable thing for
negotiating, prosuring, resommending or alde
ing in sny parchass or sale by such campeny of
any preoperty or eany loan fron such campany
nor be pecuniarily interested either sa prio~
cipal, co-principal, a:ent or benetioiary, in
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any sucsh purchase, sale or lomn. FKothing
oontained La $his artiols shall preven$ a
14fe insurance eorporation rrom making &
loan upon & polioy held therein, by the bor-
rower ot in excess of the ressrve value
thereof, Any person violating any provision
of this article shall ds fined not less than
three hundred nor more than one thousand
dollars.”

The adove quoted artiele of the Penal Code was
enected by the J1st Legislature of Texas in 1909, It was
Seotion 12 of 8, B, 291 of reeid legislnture, Senate Bil)
291 vas a ocomprehensive bill providing for the incorpora-~
tion and reguletion of J4r & 4 e ]

ﬁggggegg;, sontaining 70 seetlions, many of w seetions
ave vaean carried into Chapters 1, 2 end 3 of Title 78
Yernon's gnnotctod Texam Civil Statutes, dealing with 11

%WM& The oaption o
Feads as 10110wsS)

“An Ast to aunthorize the inoorporation
of 1life, scofdent and health lasurense oom~
panies and defining same; and to authorize
such scapanies to transaes dusiness in the
State of Texas| to authorize other like come
panies lnoorpor-ted under the laws of other
States, Territories and eountries %o trense
act dusiness in this (State)| te regulate
the business of such sompanieg; to define
the duties and powers of the Commissioner of
Insurence and Banking and give to him au=
thority to issue, suspond and revoke permits
to such sompanies %o transaet business in
this Btate and to apply for the appointment
of & receiver ror suoh conpanies whea they
beooms impaired; derining the mathod of are
riving at the value of personal property of
suck oompanies for purpose of State, county
and municipal taxation, end exempting such
oompanies from an cocupation er gross recaipts
tax; to fix the situs of personal property
of such ocompunies for purpose of taxation;
to permit the deposit of securities in the
offioe of the State Treasurery fixing venue
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of suits and providing the method and manner
of service of process) providing penalties
for viclation of the provisions of this A::l
repealing all laws io oonfliet herewithj
deodlaring an emorgeansy.*

Artiole A823, Yermon's Annoteted Texas Civil State
utes, reads as follows:

"Rxoept as herein provided, such sooieties
shall be governed dy this law, and shall be
exempt from all provisions of the iasuranoe
laws of this State, not only in governnental
relations with the Btate, dut ror every othwr
purpose, No law heresfter enacted shall apzlr
:g‘th::..unlons they bde expresaly designate

Trelh.

The penal statutes relating to fraternal bdenefit
societles are Artlicles 581 to 58{, inclusive, Vernon's An-
notated Texas Penal Code, The eivil statutes roculn&ing
fraternal benefit societies are found in Chapter 8, 1itle
78, Vernon's Annotated Texas Civil Statutes,

It has Yeen broadly said by the Buprexme Court
| that the rights, powers and obligations of benefit sooieties
o are determined ‘y rules of law peculiarily, if not exelusive-
: 1y, applicadble $o them and the legality of their sctiouns
18 Dot to be tested by rules which apply to organizetions
conmeroial in purpose, Wirts v, Sovereign Canmp ¥,0,¥,,
/68 8, ¥, 438,

We quote from 6 Texss Jurisprudenge, pages 390
acd 391, as follows:

"While & fraternal benefit scoiety is some~
what in the nsture of an insuranoe eompany, it
1s organized and exists upon a dasis who dif=-
ferent from that of the ordinary life insurance
oompany. 'No benevolent association is ar ine
puranoe sompany in the ordlmary acceptetion of
that term, The relation of certiricate hold-
ors « as dfatinguished from "policy holders™ =«
$s ezsentially mutual and reoiprocal, ZKach
gertificate Aoclder is an insurer of the other
and of all others who are nembers,!
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*tThe primary odjees of these densvolent
orders and regular or eldeline imsurance
oonpanies is the same « the writing of iae-
surenoe, The end in view is attaipned b
the prosscution of different methods, .
latter c¢lass, through agcntu appointed for
the purpose, and looated a$ &ifferent peints
in the texrritory where they desire to 4o
bulinoaoeosolic s and writes the policles

3 subjeot %o the approval of the home office,
: ey for estadlished premium retes, varying ao~
3 5g§ eording to the hazayd of the risk, The
R polioy of the olass with whioh we are deal-
u:1%§' ing is %o organize and estadlish inferior
. lodges, oonducted 'and presided over dy offi-
. oers elected fron its nozbership, whose

: A dusy it is to soliecit members, and whose
N oleotion results in the Lssuance of inmure
e ance policies for the amount prescrided by
. the laws of the order, upon the ent of
oertaln fees and dues, representing the
premium charged,’

...0.

There are many osses whioch hold that the general
insurance laws 4o not apply to fraternal bdensfit soolsties
inoorporated under the lews of this State, See the fole
lowing casost

Brotherhood of Railway Treinmen v, Saith, 36
8, W, (28) ™1

. Ameri:;g Insurance Unioa v. Wylie, 2) 8, W, (24)

State v, Burgess, 107 8, W, 367

Indepo;gont Order of Puritens v, Brown, 229 S, W,
9

Brotherhood of Rallway Treinmen v, Wood, 79
S. W, (24) 886

Supreme Lodge, eto, v, Johnson, 81 8, ¥, 18
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Opinion NHo., 0~2020 ef this de nt holds thet
geotion 6 of Artiols 570a of the Penal e of Texas, whiah
rohibits any person from aeting s an agent for a llr.,
alth and gooldent insuranes eompany, without a liceass,
does nod Aapply to agents of frate beneris societies
and that the sgonts of fraternal denefit soocleties are not
required b{ law t0 be liosnsed, We enclose herewith a
eopy of seld opinion for yowr inforsation,

It 1s our opinion that Artiele 577, Yernca's
Apnotated Texas Penal Code, 4098 not ngply to fraterzal
benefit socleties or their officers., We thersfore angwey
your seoond question in the negative,

Yory truly yours
ATIORNEY GENYRAL OF TEXAS

Frew [ - Doy
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